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Any person aggrieved by this Order-ln-Appeal may file an appeal or revision application, as the

one may be against such order, to the appropriate authority in the following way !
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A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

Minigtry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New

Delh

- 110001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviFo to sub-section (1) of Section-35 ibid :

(i)
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(ii)

anot
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
I‘Ler factory or from one warehouse to another during the course of processing of the goods in a
ouse or in storage whether in a factory or in a warehouse.
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case of rebate of duty of excise on goods exported to any country or territory outside
dia of on excisable material used in the manufacture of the goods which are exported
any country or territory outside India. -

@) uﬁwmwmﬁmwa%m(mmwaﬁ)ﬁmfﬁﬁmwmﬁl

(B) 1case of goods exported outside India export to Nepal or Butan, without payment of

V.
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(c) Credit of any duty allowed to be utilized towards payment of excise duty on final

P
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ol

(1)
|

®

TH

oducts under the provisions of this Act or the Rules made there under and such order
passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
the Finance (No.2) Act, 1998.

Wgﬁ(&ﬁa)ﬁumammm%ﬁwe%@mﬁﬁﬁﬁwmm—aﬁﬁqﬁﬁﬁ.
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e above application shall be made in duplicate in Form No. EA-8 as specified under

R

le, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which

the order sought to be appealed against is communicated and ‘shall be accompanied by

t
c

copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
y of TR-6 Chailan evidencing payment of prescribed fee as prescribed under Section

35EE of CEA, 1944, under Major Head of Account.

(2) ﬁﬁm&ﬁaﬁﬁmwﬁmmwmmmmmmmzm/—mﬁmaﬂmﬁ
WA o T YoaTETE 1000 /— B BRI #w | -'

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
thgn Rupees One Lac. :
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Appeal to|Custom, Excise, & Service Tax Appellate Tribunal.
{1) FH IEH AobAHRIFTTH, 1044 & a7 35-4) /35~3 B feriag—

Un@ler Section 35B/ 35E of CEA, 1944 an appeal lies to -

(@) mmﬂq%az(ﬂmﬁamqwzﬁwaﬁm,mﬁﬁmﬁﬁmw,m
SR Yodh  TEHArmIdien  eiereiRge) @ o adm O AEHETATSH2 AT,
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2nf

or,BahumaliBhawan, Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals

(a) To EFe west regional bench of Customs, Excise & Service Tax Appeil'ate Tribunal (CESTAT) at

oth

r than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under:. Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied agaiist (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. '

mmmﬁwwmmmm%mm@mzﬁmwmwm
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

ey AT 1970 AR @) arqufi—1 & SfatmiRafey siuRSeiamaes
TRy agRefitoiRed @ aRwRNEE @ e g wese  INETIRER

Yl

One copy of applié}ation or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.

TRTERTAEAI R axyarRfEr @ Aed smers MRS e, Eﬁr—;ﬁamﬁ
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Attentian in invited'-to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appeliate Tribunal (Procedure) Rules, 1982.

HWW(Demcnd) Udes(Penalty) BloXGHSTARTAINEO |weifs,  difwdegdsaTio

aﬂ’l?;t-‘un‘g KSection 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

SRISCUTE Yo SRR DI, AFTE "m"(Duty Demanded)-
(" (Section) % 11D FerataruiRaiy; '
(i et ARy,
(i) Sl Prasistrmm 6 Sarasaui.

o TEqdear Wi dredydaarRgeears, anfe SRaee S TergdrdeaT AT,

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
{x) amount determined under Section 11 D;
(xij amount of erroneous Cenvat Credit taken;
(xii) amount payable under Rule 6 of the Cenvat Credit Rules.
areer & ufy e wiReoT & waer Sl Qe F¥ar e 41 &vs Raifea o o Al R v e &

10% HFTERT WX 3R STl A gus MaRa @ a9 &Us & 10% ST 9T & o @t §

10%

penaity alone is in disputi.”

In view of above, &n appeal against this order shall lie before the Tribunal on payment of
of the duty demanced where duty or duty and penalty are in d:s e, or penalty, where
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Decent Lafrfiinatés Pvt Ltd, Survey
No.1, 296/1, Kalol Mehesana Highway, Taluka: Kadi, Village : Nandasan, Gujarat
State Highway 41, Kadi, Mehesana, Gujarat (hereinafter: refeﬁed to-as the appellant)
aghinst Order in Original No. GNR Comm’ate/ST/AC-MKS/Kadi/01/2020-21 dated
30-04-2020 [hereinafter referred to as “impugned order”] p;as_sed by the Assistant
Commissioner (Hgrs.), CGST, Commissionerate Gandhinagar. [hereinafter referred to

a

177]

“adjudicating authority”].

2. The facts of the case, in brief, is that the appellant wa§ having Central Excise
Re:gistratidn No. AAACD3487DXMO001 for manufac_turing-of Paper Based Laminate
Sheets & Ele. Ins. Sheet and was also haﬁing Service ._Tax Registration No.
AAACD5487DST001 for receiving Transport of Goods Rd:ad Service, Manpower

Recruitment/Supply Agency Service, Business Support Services, Security Service
urlder RCM. Audit on the records of the appellant was condﬁcted on 15.12.2017 &
28.12.2017 by officers of CGST, Audit Commissionerate, Ahmedabad for the period
from February, 2016 to March, 2017, In the course of the aﬁdit, discrepancies were
naticed and raised vide Final Audit Report No. 1293/2017-1$ dafed 30.5.2018. The-
apjpellant ggreed with the objection but did not pay the Govt. dues. |

2]l  As per Revenue Para No.2 of the Final Audit Report (FAR), the appellant had
taken Cenvat credit on capital goods amounting to Rs.20,2_2,2’30/— in the F.Y, 2015-16

and Rs.2,87,500/- in the year 2016-17, the total Cenvat credit amounted to
R$.23,09,750/-. It was found that the appellant had also clail‘_'ned Dépreciation under
Section 32 of the Income Tax Ac, 1961 on the amount of excise duty paid on the
cqdpital goods. Therefore, as per Rule 4 (4) of the Cenvat Credit Rules, 2004, the
appellant was liable to pay Central Excise duty amounting to Rs.23,09,750/- along
with interest and penalty thereon. The appellant paid Cj,entral Excise duty of
Rk.23,09,750/- vide Challan No. 00003 dated 08.03.2018.

212 As per Revenue Para No. 6 of the FAR the appellant .;n,ad recéived Manpower
Rlectuitment Agency Service and had short paid Service Tax of Rs.5,55,535/- during
the period from March, 2017 to June, 2017 and the same wes liable to be recovered

m the appellant as they had filed Nil return for the said period. As per the provision
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f Section 66 of the Finance Act, 1995 and Sr.no.8 of Notification No. 30/2012—ST

@]

dated 20.6.2012, the appellant was liable to pay service tax on the expense incurred
and amount paid to their Labour Contractors against Manpower Supply service under
the reverse charge mechanism (RCM). The appellant paid the amount of Rs.5,55,535/-
vfide challan No. 000 1 dated 16.03.2018.

23  As per Revenue Para No.7 of the FAR, the appellant had provided Business
upport Service of Rs.4,50,000/- during the period April, 2017 to June, 2017 and had
ot paid Service Tax amount of Rs.67,500/- on it. The appellant paid the Service Tax
df Rs.67,500/- vide challan no.00011 dated 16.03.2018,

[ )

=

4.4  As per Revenue para no. 8 of the FAR, the appellant had received Security
ervice of Rs.2,77,500/- during the period April, 2017 to June, 2017 and had short

[ a]

aid Service Tax amount of Rs.41,625/-. As per the provision of Section 66 of the
Hinance Act, 1995 and Sr.no.8 of Notification No. 30/2012‘-ST dated 20.6.2012, the

=

ppellant was liable ‘to pay service tax on the expense incurred and amount paid to

[»+]

heir Security Service Provider against the Security Service under the reverse charge
nechanism (RCM). The appellant paid the amount of Rs.41,625/- vide challan No.
0011 dated 16.03.2018.

—

—

.

.5 As per Revenue Para No. 9 of the FAR, the appellant had received Goods

b

o

[ransport Agency Service and short paid service tax amount of Rs.9,427/- for the
period from April, 2017 to June, 2017. As per the provision of Section 66 of the
Finance Act, 1995 and Sr.no.2 of Notification No. 30/2012-ST dated 20.6.2012, the

o0

ppellant was liable to pay service tax on the expense incurred and amount paid to

f e

heir transporters against the Goods Transport Agency. Service under the reverse
¢harge mechanism (RCM). The appellant paid the amount of Rs.9,427- vide challan
No. 00011 dated 16.03.2018.

The appellant” was issued Notice No. VI/ 1(b)421/AP;70/Cir—)(/2017—1_8 dated

13.07.2018 calling upon them to show cause as to why :

i. The wréngly availed Cenvat Credit of Rs.23,09,750/- should not be

demanced and recovered from them under the proviso to Section

11A of the Central Excise Act, 1944 réad with Rule 4 of the
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Cen\fat Credit Rules, 2004 along with interest under Section 11AA ‘
and penalty under Section 11AC of the Central Excise Act, 1944,
The amount of Rs.23,09,750/- paid by the1ﬁ' should not be
appropriated against their duty liabilities; |

ii. Service Tax amounting to Rs.6,74,087/- should not be demanded
and recovered from them under the proviso to Section 73 (1) of the
Finance Act, 1994. The amount of Rs.6,74,087/- paid by them
should not be appropriated against their Service Tax liabilities;

iii. Interest should not be recovered from them under:Section 75 of the
Finance Act, 199_4;

iv.  Penalty should not be imposed on them under Section 78 of the

Finance Act, 1994,

4, The said Show Cause Notice was adjudicated vide the impugned order wherein

[.  The demand of Rs.23,09,750/- was confirmed under Section 11A
(10) of the Central Excise Act, 1994 and the amount paid by the
appellant was appropriated; | ' 7

II. Interest was ordered to be paid under Section [1AA of the Central
Excise Act, 1944; | . |

III. Penalty of Rs.23,09,750/- was imposed under Se:ction 11AC of the
Central Excise Act, 1944;

IV. The Service Tax demand of Rs.6,74,087/- was confirmed under
Section 73 (2) of the Finance Act, 1994 and the axnoullf paid by the

appellant was appropriated;
V. Interest was ordered to be paid under Section 75 of the Finance Act,
1994, The amount of Rs.1,00,000/- deposited by the appellant was
- ordered to be approfﬂriated; | | |
VI. Penalty of Rs.6,74,087/- was imposed under Section 78 of the
Finance Act, 1994,

5.| Being aggrieved with the impugned order, the appel'ant firm has filed the

ingtant appeal on the following grounds:

L

L \\:?@

;_5."" 5y
Lop g \P
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A. Tt is an admitted fact that simultaneous availment of Ceﬁvat‘Credit and
claim of depreciation was a:n inadvertent error and not with any malafide
intent t(’):: evade payment of duty. The adjudicating authority has failed to
consider that the Cenvat Credit could not have been denied once they
had reqlilested for reversing the calculation of depreciation under Section
32 of tlfe Income Tax Act, 1_961. They had already initiated the process
of re—calculations on the depreciation claimed by them. It is settled law
that initially claimed depreciation can later be surrendered and once
surrendured it would not amount ‘to double benefit.

B. They reiy on the decision in the following cases :- (1) Shri Ghanshyam
Auto Parts Pvt Ltd reported at 2004 (178) ELT 163 (Tri.-Mumbai); (2)

() Abhishek Synthetics Pvt Ltd reported at 2005 (182) ELT 339 (Tri.-
Bang); (3) Utsav Silk Mills reported at 2009 (245) ELT 246 (Tri.-
Ahmd); (4) Fitcast Founders & Engineers‘ Ltd reported at 2009 (247)
ELT 728 (Tri.-Ahmd); (5) Nish Fibres reported at 2010 (257) ELT &1
(Guy); (5) Multichem repdrted at 2012 (282) EL"I‘“ 110 (Tri.-Ahmd); (7)
Anant Enterprises reported at 2014 (310) ELT 361 (Tri-Mumbai); (8)
Jay Precision Products India Pvt Ltd repotted at 2014 (312) ELT 696
(Tri.-Mumbai); and Multichem réported at 2017 ‘(357) ELT 1123 (Tri.-
Ahmd). |

C. The adjudicating authority has erred in imposing 100% penalty under
Section 11AC of the Central Excise Act, 1944. All information about
Cenvat Credit ds well as depreciation wés duly recorded in the books of
accounts and there was no suppression of facts in this regard.

D. In terms of the proviso to Section 11AC (1) (c) the adjudicating authority
ought not have imposéd penalty more than 50% of the duty. They had
paid the entire amount of Cenvat Credit before issuance of SCN. There
was no ?_malaﬁde on their part and therefore no penalty should have been
imposed on them. They rely upon the decision in the case of () Alcobex
Metals ";Ltd reported at 2003 (161) ELT 350 (Tri.-Del); (I1) Hemnil Metal
Processlors Pvt Ltd reported at 2010 (261) ELT 429 (Tri.-Mumbai) and
(111) H(::.udex Vibration Technologies P. Ltd reported at 2016 (339) ELT
02 (Tri.-Mumbai). | |

E. The adjudicating authority has failed to understand that they had paid the

entire service tax along with interest before issuance of SCN. The
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service tax short paid by them was for a single quarter just before the
beginning of the new regime of GST taxation and on account of financial
problems. Non payment --Short Payment and malafide intent are totally
different. The amount of service tax not paid/short paid is available to
them as Cenvat Credit and in terms of revenue neutrality also there
cannot be alleged any malafide on their part.

F. Ina catena of decisions it has been held that adjudicating authority has to
establish that non-payment of service tax was as a result of conscious
and/or deliberate act of wrong doing and decieption on part of the
appellant. .

G. They have always assessed and paid the duty p_a_}"fable by them correctly
and the same were reflected in their returns. There has never been any
contravention of the provisions of the Act/Rules attracting any penalty.
Since no amount is required to be recovered, p*;roposal of interest also
does not hold well. When there is no justification m demand of
duty/interest the proposal to impose pénalty is als-%; not sustainable.

H. They have provided all details as and when:. deéired, by the audit
officers/department and at no they had any intenti"on to evade payment of

service tax. They had never suppresses any fact/information from the
department. The true and complete details of ali transaction were duly
recorded in the books of accounts and ther'ef_o;!re, extended period of
limitation under Section 73 and simultaneous préposal of imposition of

penalty under Section 78 is totally baseless.

The appellant were given opportunities for Personal Hearing through virtual

e on 29.04.2021, 23.06.2021 and 26.08,2021. However, nobody appeared and

neither was any request for adjournment received. The appella;.‘i,lt were granted another

opportunity of Personal Hearing through virtual mode on 16.0?).20'2 1. By email dated

1049/2021 from the Consultant of the appellant, it was infor_rhed that they would be

appearing for the personal hearing and authorization in their fa_vbur from the appellant

W

mg

pet
.. _thr

submitted. However, nobody appeared for the personal ';’hearing through virtual |

de. In terms of the provisions of Section 35(1A) of the Cefntral Excise Act, 1994,

hearing of the appeal can be adjourned on sufficient cause beiﬁg shown. However, as

the proviso to the said Section 35 (1A) no adjournment shall be granted more than

pe times to a party during hearing of the appeal. In the present appeals the
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appellant were called for a personal hearing on four different dates, however, they

tleither attended the kiearing nor sought any adjournment. I am, therefore, satisfied that

-

he appellant have been granted ample opportunities to be heard, which they have not
availed. I therefore, proceed to decide the case, ex-parte, on the basis of the material

an available on record,

|

I have gone tflrough the facts of the case, submissions made in the Appeal

o

femorandum and evidences available on records. I find that appeal is against the
_ impugned order coniirming demand in respect of Cenvat Credit on Capital Goods,
where Depreciation under Income Tax Act has also been claﬁned; aﬁd Non

yment/short paymént of Service Tax in respect of services availed/provided by the
Ipellant.

71 1 find that ‘r,.fhe. appellant have not disputed the faet of their having

2]

jmultaneously availed Cenvat Credit on Capital Goods as well as claiming

Ipreciation under Income Tax Act. I find that even in their submissions before the
judicating authority they have not disputed the. issue and on the: contrary had

ibmitted that due to financial problem they could not pay the duty as well as interest

A

the time of Audit and that they had subsequently paid the Central Exci_sé duty as
il‘/ell as Service Tax. They had also part paid the interest and had requested the
jyrisdictional Superit.'xtendent to give them time for paymeht of interest and penalty.
The SCN was received by them on 20.08.2018 and they assured that they would pay
the pending interest and penalty before 19.09.2018.
712 1find that the appellant have in their appeal memorandum contended that if the

depreciation is revers."ed under Income Tax Act, there would be no double benefit and

cpnsequently, Cenvat Credit could not be denied, They have also referred to decisions

off the Hon’ble Tribunal and High Court in support of their contention. The appellant
ave submitted in fheir Appeal Memorandum that “The Appellant has already
initiated the process of re-calculations on the amounts of depreciation claimed by
them”. Therefore, it is evident that the appellant are yet to surrender/reveise the
depreciation claimed by them under Income Tax Act, 1961. In such a scenario the

cpntention of the appfellant that there is no double benefit is deveid of any merit and is
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7.3 The Cenvat Credit availed pertains to the F.Y. 2015-16 and é016-17 Vand the
issye was raised in the course of the Audit in December, 2017 and brought to the
notjce of the appellant. The appellant was also issued thé Final Audit Report dated
30.05.2018. However, despite considerable time having passed since the issue of
wrdng availment of Cenvat Credit was brought to their notics, the appeilant do not
appear to have surrendered the depreciation benefits under Income Tax Act so as to be
eligible for Cenvat Credit on the capital goods. Mere iﬁtent of surrendering the
depyeciation under Income Tax Act is not suffice to establish their claim for Cenvat
Creflit. In these circumstances, I find that the contention and ciaim of the appellant is
premature and hence, not sustainable. The judgements cited by the appellant too do
not|help their cause for the reason that in the cases cited b}"’ them the parties had
surtendered/reversed the depreciation under Income Tax Act. I am, therefore, of the
view that the adjudicating authority has rightly confirmed the demand in this regard

and|appropriated the amount already paid by the appellant.

8. Coming to the other issue involved in the present appeal, I find that the
appgllant have not disputed the Non payment/short payment ofj Service Tax and have
in fact paid the amount of Service Tax not paid upon being pointed_ out by the Audit,
Thely have contended that the non payment was only for a single quarter just before

the peginning of the GST regime and was on account of financial problems and that

therf was no malafide intent to evade payment of service tax. I find that that the non
payment of Servibe Tax pertained to the period from March‘j‘, 2017 to June, 2017.
However, I do not find any merit in the contention that there _we;s no malafide intent to
evade payment of Service Tax. The value of the Service availed by the appellant was
appgrently not declared in the returns filed by them with the Department. The non
payment was detected only during the course of the audit of the records of the
appgllant during December, 2017, In the absence of their declaring the services
availed by them in the Returns filed with the department, their claim for there being

no rpalafide intent to evade payment of Service Tax is not tenab'e.

9. The appeliant have also contended that before imposition of 'penalty,' it would

havg to be established that the non-payment was as a result of conscious and/or

deliberate act of wrong doing and deception on part of the appellant. They have also
relied upon a number of decisions in their support. I find that the decisions cited by

X ppéllant are not applicable to the facts in the present appeal
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9{1  The decisions cited by the appellani pertain to interpretational issues or issues
where there was a doubt regarding taxability. In the present case,.there is no doubt or
dispute regarding the taxability of the services availed by the appellant and their
lipbility to pay Service Tax on RCM basis. In fact the appellant are registéred under
Service Tax for availing these services and paying Service Tax. The Service Tax not
phid by the appellanf- is also not a new levy and neither is the services availed by the
appellant newly brought under the ambit of Service Tax. The appellant is a registered
Central Excise Manufacturer as well as a Service Tax assessee since many years.
They were, therefore, well aware of the taxability of the services availed by them and
also aware of their liability to pay service tax thereon. However, they have neither
dpclared value of tanese services availed by them in the returns filed with the

department and nor Lave they discharged their service tax liability. |

10. It is also observed that the appellant have raised the issue of limitation. I find

that the value of the Service availed by the appellant was apparently not declared in
the returns filed by them with the Department. Non furnishing of the
tails/information m the statutory returns filed with the department is clearly
ippression of rnatelfial facts from the department. In this regard I find it relevant to
réfer to the decision of the Hon’ble Tribunal in the case of L. & T. Grahak Sahakari
ansthan Maryadit Vs C.S.T., Mumbai-II reported at 2017 (49) S.T.R. 561 (Tri. -
fumbai). In the said case it was held by the Hon’ble Tribunal at para 14 that :

771

=z N

“Appellant claims that the demand is baﬁ'ed by limitation of time
because there was a bona fide belief of non-taxability. Reliance was
placed or. the decision in Larsen & Toubro Lid v. Cb’mmissionér of
Central Excise, Pune-1I [2007 (211) ELI 513 (S.C.)]. We do not

believe that the circumstances present in the case decided upon by the

Hon’ble Supreme Court is relevant to the present proceedings because
the appel'ant has been rendering the service for long and also happens
tobea cé-operative society which could not have been unaware of the

legal provisions of taxation.”

1. Asregards the penalties imposed, I find it relevant to refer to the decision of the
on’ble High Court, Delhi in the case of Meinhardt Singapore Pte Ltd Vs
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Cpmmissioner of S.T, New Delhi reported at 2019 (25) GS fL 535 (Del) In their
judgement, the Hon’ble High Court had held that :

6. This Court is of the opinion that the impugned order is justified and
warranted in the circumstances. Whatever be the constraint, the assessee
was faced with, it was duty bound to remit amounts collected by it
towards service tax, in a planned manner, and as required by law. The
deposit belatedly, by it, on the ground that the amounts were deposited on
ad hoc basis due to operation of a centralised systerr, cannot be a
legitimate excuse. What is evident is that the assessee/appellant withheld
the amounts collected from the service recipient as tax liability. As the
remitter, assessee/appellant was duty bound to comply with the terms of
the Finance Act and Rules, which prescribed not only filing of returns but
also periodic deposit of these amounts. The delay in deposit of these
amounts spanned over a period of two and half years and therefore,
amounted to misreporting of true and correct facts. To that extent, the
Show Cause Notice was justified. The finding of misreporting too was
warranted.

: ‘ , :
7. As far as the penalty goes, the provision under Section 78 of the Act,
and also even Section 73(4), leave no manner of choice; it is a matter of
course. The only mitigating circumstances whereby:the penalty could be
reduced might have been if the assessee had deposited the reduced
amounts within 15 or 30 days of receipt of the Show Cause Notice as
indicated in prov1so 1 and 2 to Section 78, which reads as follows :-

“78. (1) Where any service tax has not been levied or
paid, or has been short levied or short-paid, or erronehusly
refunded, by reason of fraud or collusion or vilful
misstatement or suppression of facts or contravention of
any of the provisions of this Chapter or of the rules rnade
thereunder with the intent to evade payment of service tax,
the person who has been served notice under the proviso -
to sub-section (1) of section 73 shall, in addition to the
service tax and interest specified in the notice, be: also
liable to pay a penalty which shall be equal to hundreil per
cent. of the amount of such service tax ;

Provided that in respect of the cases where the details
relating to such transactions are recorded in the specified

record for the period beginning with the 8th April, 2011
up to the date on which the Finance Bill, 2015 receives the

assent of the President (both Days inclusive), the penalty
shall be fifty per cent of the service tax so determined :

Provided further that where service tax and interest is pé,id
within a period of thirty days. of - :

(i)  the date of service of notice under the proviso to sub-
section (1) of section 73, the penalty payable shail be
fifteen per cent. of such service tax and proceedings in
respect of such service tax, interest and penalty shall be
deemed to be concluded;

(ii) the date of receipt of the order of the Central E:cise
Officer determining the amount of service tax under sub-
section (2) of section 73, the penalty payable sha'l be
twenty-five per cent. of the service tax so determined -
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Provided also that the benefit of reduced penalty under the
second proviso shall be available only if the amount of
such reduced penalty is also paid within such period.”

8. In the present case, concededly, reduced penalty amounts were not
deposited by the assessee, which is a statutory mandate. No doubt they
were paid in the interregnum, at a later stage, pursuant to the permission
granted by this Court on account of pre-deposit order made by the
CESTAT [after 3-10-12, having tegard to the order in CEAC 8/2012],
however, that did not in any manner mitigate the appellant’s liability; it
ought to have deposited the reduced penalty amounts within the time
stipulated by law.

9. For the above reasons, the Court holds that thetre is no merit in the
appeal and no substantial question of law arises. The appeal is accordingly
dismissed.

[1.1 In the light of the judgement of the Hon’ble High Court, I find that the penalty

imposed upon the appellant is justified and does not call for any interference.

2. In view of the above discussions and the above decisions of the Hon’ble

Tribunal, I reject the appeal filed by the appellant and uphold the impugned order.

3. aﬁaﬁmaﬁﬁ?@mwﬁmmaﬁﬁmmm

The appeal filed by the appellant stands disposed off in above terms.

\/\MJN/G-M 2,

RV
( Akhllesh Kumar )

Commissioner (Appeals)
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Date: .09.2021,

{N.Suryanarayanan. iyer)
Buperintenident(Appeals),
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