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The  appeal  to  the,  Appellate  Tribunal  shall  be  filed   in  quadruplicate  in  form   EA-3  as
prescribed    under,  Rule    6    of   Central    Excise(Appeal)    Rules,    2001    and    shall    be
accompanied agai(ist (one which at least should  be accompanied by a fee of Rs.1,000/-,
Rs.5,000/-and  Rs.10,000/-where  amount Of duty / penalty / demand  / refund  is  upto  5
Lac,  5  Lac to 50  Lac and  above 50  Lac respectively in the form of orossed  bank draft in
favour  of Asstt.  Registar  of  a  branch  of  any  nominate  public  sector  bank  of the  place
where  the  bench  6f  any  nominate  public  sector  bank  of the  place  where  the  bench  of
the Tribunal  is situated.
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ln  case of the order covers  a  number of order-in-Original,  fee for each  0.I.0.  should  be
paid   in  the  aforesaid   manner  not  withstanding  the  fact  that  the  one  appeal   to  the
Appellant  Tribunal  or the  one  application  to  the  Central  Govt.  As  the  case  may  be,  is
filled to avoid  scriptoria work if excising  Rs.1  laos fee of Rs.100/-for each.
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One copy Of applic:ation or 0.I.0.  as the case may be,  and the order of the adjournment
authority shall   a c6urt fee stamp of Rs.6.50  paise as prescribed  under scheduled-I  item
of the court fee Act,  1975 as amended.
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Attention  in  invited to the rules covering these and other related matter contended  in the
Customs,  Excise & Service Tax Appellate Tribunal (Procedure)  Rules,  1982.
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1994)
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For an  appeal to  be filed  before the  CESTAT,10%  of the  Duty  &  Penalty confirmed  by
the  Appellate  Commissioner  would  have  to  be  pre-deposited,  provided  that  the  pre-
deposit amount shall not exceed  Rs.10 Crores.  It may be  noted that the pre-deposit is a

g#i£%:C°#?;hi£Z,;%#in893:P5pe*be#o:ethecFFnsaTrfeTA#i#i35C(2A)and35Fofthe

Under Central Excise and Service Tax, "Duty demanded" shall include:
(x)         amoiintdetermined  undersection  11  D;
(xi)       amountoferroneous cenvat creditfaken;
(xii)      amount payable under Rule 6 of the cenvatcredit Rules.
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ln view of above,  €,n  appeal  against this order shall  lie  before the Tribunal  on  payment of
of the  duty  demanded  where  duty  or  duty  and  penalty  are  in
ty alone  is  in  dispute."
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f Section 66  of the  Finance Act,1995  and  Sr.no.8  of Notification No.  30/2012-ST

ated 20.6.2012, the  appellant was  liable to pay  service tax  on the  expense  incurred

d amount paid to t:ieir Labour Contractors against Manpower Supply service undei.

e reverse charge mt;chanism (RCM). The appellant paid the amount of Rs.5,55,535/-

ide challan No.  000 .1  dated  16.03.2018.

.3       As  per  Revenule  Para No.7  of the  FAR,  the  appellant  had  provided  Business

upport Service of Rs.4,50,000/-during the period April, 2017 to June, 2017  and had

ot paid Service Tax amount of Rs.67,5bo/-on it. The appellant paid the Service Tax

fRs.67,500/-vide challan no.00011  dated  16.03.2018.

.4      As  per Revenue para no.  8  of the  FAR,  the  appellant had  received  Security

ervice  Of Rs.2,77,500/-during the  period April,  2017  to  June,  2017  and  had  short

aid  Service  Tax  amount  of Rs.41,625/-.  As  per   the provision of Section  66  of the

inance  Act,1995  and  Sr.no.8  of Notification No.  30/2012-ST  dated  20.6.2012,  the

ppellant was  liable`to  pay  service  tax  on  the  expense  incuITed  and  amount  paid to

eir Security  Service Provider against the  Security  Service under the reverse  charge

echanism  (RCM).  I`he  appellant paid  the  amount  of Rs.41,625/-vide  challan  No.

0011  dated  16.03.2018.

.5       As  per  Revenue  Para  No.  9  of the  FAR,  the  appellant  had  received  Goods

ransport  Agency  Service  and  short  paid  service  tax  amount  of Rs.9,427/-  for  the

eriod  from  April,  2017  to  June,  2017.  As  per  the  provision  of  Section  66  of the

inance  Act,1995  and  Sr.no.2  of Notification No.  30/2012-ST  dated  20.6.2012,  the

ppellant  was  liable  to  pay  service  tax  on  the  expense  incurred  and  amount  paid to

eir  transporters  against  the  Goods  Transport  Agency  Service  under  the  reverse

harge mechanism  ('3.CM).  The  appellant paid the  amount  of Rs.9,427-  vide  challan

o. 00011  dated  16.()3.2018.

.         The  appellant  was  issued  Notice  No.  VI/1(b)-21/AP-70/Cir-X/2017-18  dated

3.07.2018  calling upon them to show cause as to why :

i.      The wri)ngly availed cenvat credit of Rs.23,09,750/-should not be

deman(led  and  recovered  from them  under the proviso  to  Section

llA   ol``  the  Central  Excise  Act,1944  read  with  Rule  4  of  the
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Cenvat Credit Rules, 2004 along with interest under Section  I lAA

and penalty under  Section  llAC  of the  Central Excise Act,1944.

The   amount   of  Rs.23,09,750/-   paid   by   them   should   not   be

appropriated against their duty liabilities ;

ii.       Service  Tax  amounting  to  Rs.6,74,087/-should not  be  demanded

and recovered from them under the proviso to Section 73 (1 ) of the

Finance  Act,   1994.  The  amount  of  Rs.6,74,087/-paid  by  them

should not be appropriated against their Service Tax liabilities;

iii.      Interest should not be recovered from them under,Section 75 of the

Finance Act,1994;

iv.      Penalty  should  not  be  imposed  on  them  under  Section  78  of the

Finance Act,1994.

The said Show Cause Notice was adjudicated vide the impugned order wherein

I.      The  demand  of Rs.23,09,750/-was  confimed under  Section  llA

(10)  of the  Central  Excise  Act,  1994  and the  alnount  paid  by  the

appellant was appropriated;

11.      Interest was ordered to  be paid under section  llAA of the central

Excise Act,1944;

Ill.      Penalty of Rs.23,09,750/-was  imposed under section  llAC  of the

Central Excise Act,  1944;

IV.      The  Service  Tax  demand  of Rs.6,74,087/-  was  confirmed  under

Section 73  (2) of the Finance Act,1994 and the amount paid by the

appellant was appropriated ;

V.      Interest was ordered to be paid under section 75 ttfthe Finance Act,

1994.  The  amount of Rs.1,00,000/-deposited by the  appellant was

ordered to be appropriated;

VI.      Penalty  of  Rs.6,74,087/-  was  imposed  under   Section  78   of  the

Finance Act,1994.

Being  aggrieved  with  the  impugned  order,  the  appel}ant  firm  has  filed  the

tant appeal on the following grounds:

®
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A.  It  is  an admitted  fact that  simultaneous  availment  of Cenvat  Credit  and

claim of depreciation was an inadvertent error and not with any malafide

intent t; evade payment of duty. The adjudicating authority has failed to

considei'`  that  the  Cenvat  Credit  could  not  have  been  denied  once  they

had reqliested for reversing the calculation of depreciation under Section

32 of th'e Income Tax Act,1961.  They had already initiated the process

of re-calculations  on the depreciation claimed by them.  It  is  settled  law

that  inil\ially  claimed  depreciation  can  later  be  surrendered  and  once

surrendi :red it would not amount to double benefit.

8.  They rely on the decision  in the  following cases  :-(1)  Shri Ghanshyam

Auto Parts Pvt Ltd   reported at 2004  (178) ELT \163  (Tri.-Mumbai);  (2)

Abhishek  Synthetics  Pvt  Ltd  reported  at  2005   (182)  ELT  339  (Tri.-

Bang);     (3)  Utsav  Silk  Mills  reported  at  2009  (245)  ELT  246  (Tri.,

Ahmd);  (4)  Fitcast  Founders  &  Engineers  Ltd  reported  at  2009  (247)

ELT  72.8  (Tri.-Ahmd);  (5)  Nish  Fibres  reported  at  2010  (257)  ELT  81

(Guj);(6)Multichemreportedat2012(282)EL+110(Tri.-Ahmd);(7)

fa;anptreEc:::o:r]pS:;druecpt:ri]:ddt:tf;t]:t(d3[r:;o::dTai62]o{:r](;T2rEbLai)'6(98:
I

(Tri.-M]mbai);  and Multichem reported  at 2017  (357)  ELT  1123  (Tri.-

Ahmd).

C.  The  adjudicating  authority  has  erred  in  imposing  100%  penalty  under

Section  llAC  of the  Centi.al  Excise  Act,1944.  All  information  about

Cenvat Credit as well as depreciation was duly recorded  in the books of

accounts and there was no suppi.ession of facts in this regard.

D.  In terms of the proviso to Section llAC (1) (c) the adjudicating authority

ought not have  imposed penalty  more than  50%  of the duty.  They  had

paid the entire amount of Cenvat Credit before issuance of SCN. There

was no malafide on their part and therefore no penalty should have been

imposed on them. They rely upon the decision in the case of (I) Alcobex

Metals Ltd reported at 2003  (161) ELT 350 (Tri.-Del); (11) Hemnil Metal

Processors  Pvt Ltd reported  at 2010  (261) ELT  429  (Tri.-Mumbai)  and

(Ill)  H(tdex Vibration Technologies  P.  Ltd reported  at 2016  (339)  ELT

92 (Tri..-Mumbai).

E.  The adjudicating authority has failed to understand that they had paid the

entire   service  tax   along  with  interest  before   issuance  of  SCN.   The
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service  tax  short paid  by  them  was  for  a  single  quarter just before  the

beginning of the new regime of GST taxation and on account of financial

problems. Non payment -Short Payment and malafide  intent  are totally

different.  The  amount  of service  tax  not  paid/short paid  is  available  to

them  as  Cenvat  Credit  and  in  terms  of  revenue  neutrality  also  there

cannot be alleged any malafide on their part.

F.   In a catena of `decisions it has been held that adjudicating authority has to

establish that non-payment  of service  tax  was  as   a result  of conscious

and/or   deliberate   act  of  wrong  doing  and   dec'eption   on  pal.t  of  the

appellant.

G.  They have always assessed and paid the duty pap'able by them correctly

and  the  same  were  reflected  in their refums.  There  has  never been  any

contravention  of the provisions  of the Act/Rules  attracting any penalty.

Since  no  amount  is  required  to  be  recove'red,  proposal  of interest  also

does   not   hold   well.   When   there   is   no  justification   in   demand   of

duty/interest the proposal to impose penalty is als:; not sustainable.

H.  They   have   provided   all   details   as   and   when   desired   by   the   audit

officers/department and at no they had any intention to evade payment of

service  tax.  They  had  never  suppresses  any  fac,t/information  fi.om  the

department.  The  true  and  complete  details  of all transaction  were  duly

recorded  in  the  books  of  accounts  and  therefoire,  extended  period  of

limitation under  Section 73  and  simultaneous  proposal  of imposition of

penalty under Section 78 is totally baseless.

The  appellant  were  given  opportunities  for  Personal  Hearing  through  viilual

e  on  29.04.2021,  23.06.2021   and    26.08.2021.  However,  nobody  appeared  and

er was any request for adjournment received. The appella'it were granted another

ortunity of Personal Hearing through virtual mode on  16.09.2021.   By email dated

9/2021  fi.om the  Consultant of the  appellant,  it  was  inforined that they would be

earing for the personal hearing and authorization in their favour from the appellant

submitted.  However,  nobody  appeared  for  the  personal ,hearing  through  virtual  ,''

de. In terms of the provisions  of Section 35(1A)  of the  C6ntral Excise Act,  1994,

ring of the appeal can be adjourned on sufficient cause being shown. However, as

the proviso to the said Section 35 (1 A) no adjournment shall be granted more than

e  times  to  a  party  during  hearing  of  the  appeal.     In  the  present  appeals  the
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nt  were  called  for  a  personal  hearing  on  four  different  dates,  however,  they

attended ,the I earing nor sought any adjournment. I am, therefore, satisfied that

ellant have been granted ample opportunities to be heard,  which they have not

.  I therefore, proceed to decide the case,  ex-parte,  on the basis of the material

able on record.

I  have  gone  tturough  the  facts  of the  case,  submissions  made  in  the  Appeal

randum  and  e\'idences  available  on I.ecords.     I  find that  appeal  is  against the

ned  order  com~lrming  demand  in  respect  of Cenvat  Credit  on  Capital  Goods,

Depreciation   under   Income   Tax   Act   has   also   been   claimed;   and     Non

nt/short payment of Service Tax in respect of services availed/provided   by the

I   find   that   `ihe   appellant   have   not   disputed   the   fact   of   their   having

aneously   availed   Cenvat   Credit   on   Capital   Goods    as   well   as    claimiiig

)iation under Income  Tax Act.  I  find  that  even in their  submissions before the

cating  authority  they  have  not  disputed  the  issue  and  on  the  contrary  had

tted that due to financial problem they could not pay the duty as well as interest

time of,Audit and that they had subsequently paid   the Central Excise duty as

is  Service  Tax.  They  had  also  part  paid  the  interest  and  had  requested  the

Lctional  Superil.[tendent  to  give them time  for payment  of interest  and penalty.

CN was received by them on 20.08.2018  and they assured that they would pay

nding interest and penalty before  19.09.2018.

I find that the ,ippellant have in their appeal memorandum contended that if the

)iation is revers. ed under Income Tax Act, there would be no double benefit and

iuently, Cenvat Credit could not be denied. They have also referred to decisions

Hon'ble Tribunal  and High Court  in support of their contention.  The  appellant

submitted   in   their  Appeal   Memorandum   that   "   7lrfee  4pe//c777/  Ac7s   c[/rec7c7);

ed  the  process  Of re-calculations  on  the  anounts  Of depreciation  claimed  by

.    Therefore,  it  is  evident  that  the  appellant  are  yet  to  surrender/revel.se  the

)iation  claimed  by  them  under  Income  Tax  Act,1961.  In  such  a  scenario  the

ltion of the appellant that there is no double benefit is devoid of any merit and is
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The decisions  cited by the appellant pertain to  intexpretational  issues  or issues

•e there was a doubt regarding taxability. In the present case, there is no doubt or

]te  regarding  the  taxability  of  the  services  availed  by  the  appellant  and  theii-

lity to pay  Service Tax on RCM basis.  In fact the  appellant are registered undei-

ice Tax for avai:ing these  services  and paying  Service Tax.  The  Service Tax not

by the appellanl' is also not a new levy and neither is the services availed by the

)llant newly brought under the ambit of Service Tax. The appellant is a registered

ral  Excise  Manufacturer  as  well  as  a  Service  Tax  assessee  since  many  years.

/ were, therefore, well aware of the taxability of the services availed by them and

aware  of their  liability  to  pay  service  tax  thereon.  However,  they hovel neither

ared  value   of  tiiese   services   availed   by   them   in  the   returns   filed   with  the

Lrtment and nor I;ave they discharged their service tax liability.

It is  also  observed that the  appellant have raised the  issue of limitation.  I  find

he value of the  Service availed by the  appellant was  appal.ently not declared  in

returns    filed    by    them    with    the    Department.    Non    fui.nishing    of   the

information   in   the   statutory   returns   filed   with   the   department   is   clearly
'ession of material  facts  from the department.  In this regard I  find  it 1.elevant to

to the decision of the Hon'ble Tribunal in the case of L.  & T.  Grahak Sahaltari

han  Maryadit  Vs.  C.S.T.,  Mumt)ai-II  reported  at  2017  (49)  S.T.R.  561   (Tri.  -

bai). In the said case it was held by the Hon'ble Tribunal at para 14 that :

"Appellaiit  claims  that  the   demaiid  is   ban.ed  by   limitation  of  time

because  there  was  a  bo#c7 /c7e  belief of non-taxability.  Reliance  was

placed  or.  the  decision  in  fczrsex  &  ro#bro  I/d  v.   Co#¢#7z.ssr.o#er  o/

Central   Excise,   Pane-T1 E.L.T,   513 (S.C.)].   We  do   not

believe that the  circumstances pi.esent  in the  case  decided upon by the

Hon'ble  Supreme  Court  is  relevant to the present proceedings  because

the  appel'.ant has been rendering  the  service for long  and also  happens

to be a co-operative  society which could not have been unaware of the

legal provisions of taxation."

As regards the penalties imposed, I find it relevant to refer to the decision of the
'ble   High   Coul,   Delhi   in   the   case   of  Meinhai.dt   Singapore   Pte   Ltd   Vs
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mmissioner  of S.T,  New  Delhi  reported  at  2019  (25)  GSTL  535  (Del.).  In  their

gement, the Hon'ble High Court had held that :

6.     This  Court is  of the  opinion that the impugned  order is justified and
warranted  in the circumstances.  Whatever be the  constraint,  the  assessee
was  faced  with,  it  was  duty  bound  to  remit  amounts  collected  by  it
towards  service  tax,  in  a planned  manner,  and  as  I.equired  by  law.  The
deposit belatedly, by it, on the gi`ound that the amounts were deposited on
ad  ftoc   basis   due   to   operation   of  a   centi.alised   systeIT,   cannot   be   a
legitimate excuse.  What  is evident is that the assessee/ap[`3llant withheld
the  amounts  collected  from  the  service  recipient  as  tax  liability.  As  the
remitter,  assessee/appellant was  duty bound  to  comply wi:th the terms  of
the Finance Act and Rules, which pi.escribed not only filing of returns but
also  periodic  deposit  of these  amounts.  The  delay  in  deposit  of  these
amounts  spanned  over  a  period  of  two  and  half  years  and  therefore,
amounted  to  misreporting  of true  and  correct  facts.  To  that  extent,  the
Show  Cause  Notice  was justified.  The  finding  of misreporting  too  was
warranted.

I

7.     As far as the penalty goes, the provision under Section 78  of the Act,
and also  even Section 73(4),  leave no manner of choice;  it is  a matter of
course.  The only mitigating circumstances  whereby;the penalty  could be
reduced   might   have   been   if  the   assessee   had  deposited   the   reduced
amounts  within  15  or  30  days  of receipt  of the  Show  Cause  Notice  as
indicated in proviso  1  and 2 to Section 78, which reads as £`c>llows  :-

"78.  (I)     Where  any  service  tax  has  not  been  levied  or

paid,  or has been short levied  oi. shoi.t-paid,  or ei.I.onet`usly
refunded,   by   reason   of   fraud   or   collusion   oi.   v'ilful
misstatement  or  suppression  of facts  or  contravention  of
any of the provisions of this  Chapter or of the rules made
thereunder with the intent to evade payment of service tax,
the  person  who  has  been  served  notice  under the  proviso
to  sub-section  (I)  of section  73   shall,  ill  addition  to  the
service  tax  and  interest  specified  in  the  notice,  be  also
liable to pay a penalty which shall be equal to hundre;i pei.
cent. of the amount of such service tax :

Provided  that  in  respect  of  the  cases  where  the  details
relating to  such  transactions  are  recorded  in  the  spec,ified
record  for  the  period  beginning  with  the  8th  April,  2011
up to the date on which the Finance Bill, 2015 receives the
assent  of the  President  (both  Days  inclusive),  the  penalty
shall be fifty per cent of the service tax so determined :

Provided further that where service tax and interest is paid
within a period of thirty days\of -

(i)      the date of service ofiiotice undei. the proviso to sub-
section  (1)   of  section   73,   the  penalty  payable   sha:1   be
fifteen  per  cent.  of  such  set.vice  tax  and  proceedings  in
respect  of such  service  tax,  intei.est  and  peiialty  shall  be
deemed to b`e concluded;

(ii)     the date of receipt of the  order of the  Central  E,[cise
Officer  determining  the  amount  of service  tax  under  sub-
section   (2)   of  section   73,   the  penalty  payable   sha\l   be
twenty-five per cent. of the service tax so determined -

®

®
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Provided also that the benefit of reduced penalty under the
second  proviso  shall  be  available  only  if the  amount  of
such reduced penalty is also paid within such period."

8.     In  the  present  case,  concededly,  1.educed  penalty  amounts  were  not
deposited  by  the  assessee,  which  is  a  statutory  mandate.  No  doubt  they
were  paid  in  the  interregnum,  at  a later  stage,  pursuaiit to  the  permission

granted   by   this   Court   on   account   of  pi-e-deposit   order   made   by   the
CESTAT  [after  3-10-12,  having  regard  to  the  order  in  CEAC  8/2012],
however,  tkat  did  not  in  any  manner  mitigate  the  appellant's  liability;  it
ought  to  have  deposited  the  reduced  penalty  alnounts  within  the  time
stipulated by law.

9.     For  the  above  reasons,  the  Court  holds  that  there  is  no  merit  in  the

appeal and no substantial question of law arises. The appeal is accordingly
dismissed.

®

1.1     In the light of the judgement of the I-Ion'ble High Court, I find that the penalty

posed upon the appellant is justified and does not call for any interference.

2.       In  view  of  the  above  discussions  and  the  above  decisions  of  the  Hon'ble

ribunal, I reject the appeal filed by the appellant and uphold the impugned order.

3.     3TflrdapT{TedflJT$ 3TtPrFT FTfaTTan3qhaaca*ffuaTarFi

The appeal filed by the appellant stands disposed off in above terms.

Hs#K:::_I)
Commissioner (Appeals)

Date:      .09.2021.

anarayanan. [yer)
uperintendent(App(;als),
GST, Ahmedabad.
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